
  

Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 

 
In the Matter of 
 
Determination of Rates and Terms for 
Business Establishment Services 
 

 
 
Docket No. 2007-1 CRB DTRA-BE 
(2009-2013) 

 
In the Matter of 
 
Determination of Rates and Terms for  
Business Establishment Services  
 

 
 

Docket No. 2012-1 CRB 
Business Establishments II 
(2014-2018) 

 
 

DECLARATION OF MARY MARSHALL 
 

 I am counsel for SoundExchange, Inc. in Docket Nos. 2007-1 CRB DTRA-BE (2009-

2013) and Docket No. 2012-1 CRB Business Establishments II (2014-2018) and I am authorized 

to submit this declaration in support of SoundExchange’s Opening Brief Legal Brief Concerning 

the Meaning of 37 C.F.R. § 384.3(a). 

1. I have attached as Exhibit A a true and correct copy of portions of the (public) Web I trial 
testimony of Douglas Talley from the files of Jenner & Block LLP.   

 
2. I have attached as Exhibit B a document prepared by Jenner & Block LLP illustrating in 

redline form the evolution of the business establishment service rate regulation currently 
found in 37 C.F.R. § 384.3(a). 
 

3. I have attached as Exhibit C a true and correct copy of portions of the (public) Web I trial 
testimony of Barry Knittel from the files of Jenner & Block LLP.   

 
4. On May 5, 2022, I created a PDF of the web page at https://ww1.musicchoice.com/. A 

true and correct copy of that PDF is attached hereto as Exhibit D.  
 

5. On May 5, 2022, I created a PDF of the Internet Archive’s archived copy from October 
11, 2008 of the web page at http://www.musicchoice.com/what_we_are/business.html, 
which can be accessed by visiting the following URL:  
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2  Declaration of Mary Marshall 

https://web.archive.org/web/20081011104414/http://www.musicchoice.com/what_we_ar
e/business.html 
 
A true and correct copy of that PDF is attached hereto as Exhibit E.  

 
6. On May 5, 2022, I downloaded the Internet Archive’s archived copy from January 17, 

2009 of the PDF available at 
http://musicchoice.com/affiliate/home/pdf/Commercial_Satellite.pdf, which can be 
accessed by visiting the following URL:  

 
https://web.archive.org/web/20090117084104/http://musicchoice.com/affiliate/home/pdf/
Commercial_Satellite.pdf 
 
A true and correct copy of that PDF is attached hereto as Exhibit F.  

 
7. On May 5, 2022, I downloaded the Internet Archive’s archived copy from January 17, 

2009 of the PDF available at 
http://www.musicchoice.com/affiliate/home/pdf/BNW_Commercial_Broadband.pdf, 
which can be accessed by visiting the following URL:  

 
https://web.archive.org/web/20090117184225/http://www.musicchoice.com/affiliate/hom
e/pdf/BNW_Commercial_Broadband.pdf 
 
A true and correct copy of that PDF is attached hereto as Exhibit G.  

 
8. On May 5, 2022, I created a PDF of the Internet Archive’s archived copy from October 

23, 2018 of the web page at http://corporate.musicchoice.com/about-us/mc-business, 
which can be accessed by visiting the following URL:  

 
https://web.archive.org/web/20181023211244/http://corporate.musicchoice.com/ 
about-us/mc-business 
 
A true and correct copy of that PDF is attached hereto as Exhibit H.  

 
9. On May 5, 2022, I created a PDF of the Internet Archive’s archived copy from 

September 22, 2018 of the web page at http://corporate.musicchoice.com/about-
us/products, which can be accessed by visiting the following URL:  

 
https://web.archive.org/web/20180922073453/http://corporate.musicchoice.com/about-
us/products/ 
 
A true and correct copy of that PDF is attached hereto as Exhibit I.  

 
10. On May 5, 2022, I created a PDF of the web page at 

https://ww1.musicchoice.com/commercial-dealer-network. A true and correct copy of 
that PDF is attached hereto as Exhibit J.  



3  Declaration of Mary Marshall 

 
 Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

declaration is true and correct.  

 
Dated:  May 6, 2022  Respectfully submitted, 

 
By: /s/ Mary E. Marshall 

  Mary E. Marshall (D.C. Bar No. 1739058) 
mmarshall@jenner.com 

JENNER & BLOCK LLP 
1099 New York Avenue, N.W., Suite 900 
Washington, DC  20001 
Tel.:  202-639-6000 
Fax:  202-639-6066 

  Counsel for SoundExchange, Inc. 
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 A Prior to joining DMX I was the founder and 1 

chairman of a company called Digital Radio Labs which 2 

had one of the first cable TV delivered digital music 3 

services called Digital Plan.  And for a time that 4 

company was a competitor of a DMX's. 5 

 Q Could you describe your educational 6 

background for the panel? 7 

 A I have a degree in electrical engineer. A 8 

bachelor's degree from Penn State and a master's 9 

degree from UCLA. 10 

 Q And, Mr. Talley, could you tell the panel 11 

what the purpose of your testimony here today is? 12 

 A The purpose of my testimony here today is 13 

to provide the panel with an overview of how DMX 14 

programs and transmits its content to businesses. And 15 

I also will focus on how DMX uses technology to 16 

protect copyrighted content and how our technology 17 

helps copyright owners promote the sales of their 18 

sound recordings. 19 

 Q Now, Mr. Talley, today we'll be focusing 20 

on your delivery of music to business establishments. 21 

 So to start off, could you please identify for the 22 
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M;�KI;��+D;�C;J>E:�?I�8O�:?H;9J�I7J;BB?J;�8HE7:97IJ����

JH7DIC?II?EDI� <HEC� I7J;BB?J;� JE� IC7BB� I7J;BB?J;� ED���
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� � 3;� 7BIE� :?IJH?8KJ;� EKH� 9EDJ;DJ�L?7� 978B;���
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� � 3;�7BIE�>7L;�7�FHE:K9J�J>7J�FB7OI�� I�J>7J���

7H;� F>OI?97BBO� C7?B;:� JE� J>;� 8KI?D;II� ED� 7� CEDJ>BO����

87I?I��0>;I;�7H;�IF;9?7B�;D9E:;:�7D:�<EHC7JJ;:�� I�����
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:H?L;�?D�?J�J>7J�I�H;I?:;DJ�7J�J>;�8KI?D;II�J>7J�>7I����
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;IJ78B?I>C;DJI�����

� �� 3;BB�� <?HIJ� E<� 7BB�� � I� 7H;� E8J7?D;:� 8O����

EKH�CKI?9�FHE=H7CC?D=�IF;9?7B?IJI�J>7J�7H;�FH?D9?F7BBO����
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 Q Has your network ever been hacked? 1 

 A Since I've been at DMX, there's never been 2 

a known instance of hacking of the music network. 3 

 Q And, Mr. Talley, what if any programming 4 

measures are taken to prevent the copying of sound 5 

recordings used in DMX's services to business 6 

establishments? 7 

 A Well, first of all, all the programming 8 

software that puts together the play list has checks 9 

and balances in it that complies with the sound 10 

recording performance compliment.   11 

  Second, a very high percentage of the 12 

music is programmed so that it is cross-faded from 13 

song-to-song.  So there's not distinct beginnings or 14 

endings of each song, and this also discourages people 15 

from trying to tape or hack the music. 16 

 Q Now, I believe that you said that another 17 

purpose of your testimony here today was to talk about 18 

how your technology promotes CD sales.  What does DMX 19 

do, if anything, on a technology front to promote the 20 

sales of CDs? 21 

 A Several things.  First of all, the 22 
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equipment, the satellite receiver and the Axis unit 1 

itself have readouts on them, liquid crystal displays 2 

that every time a song plays it displays the artist, 3 

the album and the title of the song.   4 

  Also through our cable TV distribution 5 

whenever a song plays on screen on TV is that same 6 

information; the artist, album and the title. 7 

  In our next generation systems that we're 8 

developing now for interactive cable set tops, the 9 

album art will also be on screen, and also ways for 10 

the subscriber to point and click and order the album 11 

on line via the cable return path. 12 

  We also have a website that shows for any 13 

channel music that we broadcast the last 15 songs that 14 

are played and the time that they're played.  And so a 15 

subscriber could go to our website and get information 16 

on that song. 17 

  And we also have a large number of 18 

customer service people located in Los Angeles and 19 

Seattle that routinely take calls from subscribers, 20 

and they're trained to answer questions about the 21 

music and help people get information on how to buy 22 
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models that AEI had with Pro Pac and Pro CD.  Are you 1 

familiar with those? 2 

 A Uh-huh.   3 

 Q Say yes. 4 

 A Yes. 5 

 Q And the Pro Pac and Pro CD is what you're 6 

describing here in your on premises model?  Let me 7 

rephrase that.   8 

  When you described the on premises model 9 

were you including within that what has been referred 10 

to as Pro Pac and Pro CD? 11 

 A What I was describing in this diagram was 12 

what DMX has been doing.  This doesn't cover what AEI 13 

has been doing. 14 

 Q All right. Let's focus then for a moment 15 

on the on premises model.  Is there any difference in 16 

the model that you described on the one hand and the 17 

Pro Pac and the Pro CD models on the other hand? 18 

 A No, they're technically -- they're 19 

similar. 20 

 Q Okay.  And are you familiar  with the Pro 21 

Fusion method of providing -- of servicing your 22 
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call in store messaging; announcements that the store 1 

may want to insert between the music.  The DMX 2 

equipment doesn't do that. 3 

 Q I take it for all of the models that 4 

you've described here, that initially the CDs are 5 

placed into a digital depository that is located in 6 

Denver, is that right? 7 

 A Yes. 8 

 Q Let me go back to your broadcast model 9 

again.  And if I could just ask you to look at the 10 

chart that you prepared for that broadcast model.  Do 11 

you have that before you? 12 

 A Yes. 13 

 Q Just incidentally, whose chart do you 14 

think is better, yours or mine? 15 

 A I haven't seen yours. 16 

 Q That's okay.  They put this in just to 17 

embarrass me, you know that. 18 

  All right.  Well, just focusing on the 19 

broadcast -- oh, one other thing, too.  You talked in 20 

terms of buffer copies and cache copies, do you recall 21 

that? 22 
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Head In the Sky, and it's a technical broadcast 1 

facility that AT&T has located at the same facility 2 

that our studios are at in Denver. And what they do is 3 

receive content from many different sources; video and 4 

audio providers.  And then they reencrypt it, they 5 

remultiplex it, they recompress it into the format 6 

that's compatible with all the AT&T cable system and 7 

set top boxes.  And then they retransmit it to their 8 

subscribers in that format. 9 

 Q All right.  This is the digital service 10 

that the cable operators offer, correct? 11 

 A If you have AT&T digital cable, you have 12 

this HITS service. 13 

 Q Okay.  Now your transmission from Denver 14 

to HITS is done via microwave? 15 

 A No.  Actually, it's done by a wire. 16 

 Q Fiber optics or cable? 17 

 A It's coax cable. 18 

 Q Coax cable.  Okay.   19 

  In the process of taking the programming 20 

there from your operations in Denver and getting it 21 

over to HITS, are any ephemeral copies made? 22 
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History of Gross Proceeds Definition 
 
Web I CARP 
Report of the Copyright Arbitration Royalty Panel in Docket No. 2000-9 at B-7 (Feb. 20, 2002). 
 
(f) Business Establishment Ephemeral Recordings Royalty 
 
For the making of unlimited numbers of ephemeral recordings in the operation of broadcast 
services pursuant to the Business Establishment exemption contained in 17 U.S.C. 
§ 114(d)(1)(C)(iv), a Business Establishment Service shall pay a § 112(e) ephemeral recording 
royalty equal to ten percent (10%) of the Licensee’s annual gross proceeds derived from the use 
in such broadcast service of the musical programs which are attributable to copyrighted 
recordings. The attribution of gross proceeds to copyrighted recordings may be made on the 
basis of:  
 

(i) for classical programs, the proportion that the playing time of copyrighted 
classical recordings bears to the total playing time of all classical recordings in the 
program, and 

 
(ii) for all other programs, the proportion that the number of copyrighted recordings 

bears to the total number of all recordings in the program. 
 
Web I Librarian 
Determination of Reasonable Rates and Terms for the Digital Performance of Sound Recordings and 
Ephemeral Recordings, 67 Fed. Reg. 45,240, 45,273-74 (July 8, 2002) 
 
37 C.F.R. § 261.2 
 
Gross proceeds mean all fees and payments, as used in § 261.3(d), including those made in kind, 
received from any source before, during or after the License term which are derived from the use 
of copyrighted sound recordings pursuant to 17 U.S.C. 112(e) for the sole purpose of facilitating 
a transmission to the public of a performance of a sound recording under the limitation on the 
exclusive rights specified in section 114(d)(1)(c)(iv). 
 
37 C.F.R. § 261.3(d) 
 
 (fd) Business Establishment Ephemeral Recordings Royalty. For the making of unlimited 
any numbers of ephemeral recordings in the operation of broadcast a services pursuant to the 
Business Establishment exemption contained in 17 U.S.C. § 114(d)(1)(C)(iv), a Business 
Establishment Service shall pay a § section 112(e) ephemeral recording royalty equal to ten 
percent (10%) of the Licensee’s annual gross proceeds derived from the use in such broadcast 
service of the musical programs which are attributable to copyrighted recordings. The attribution 
of gross proceeds to copyrighted recordings may be made on the basis of:  
 
 (i1) fFor classical programs, the proportion that the playing time of copyrighted classical 
recordings bears to the total playing time of all classical recordings in the program, and 



 

2 

 
 (ii2) fFor all other programs, the proportion that the number of copyrighted recordings 
bears to the total number of all recordings in the program. 
 
2003 Settlement 
Digital Performance Right in Sound Recordings and Ephemeral Recordings, 69 Fed. Reg. 5693, 
5698 (Feb. 6, 2004). 
 
37 C.F.R. § 262.3(a)(3) 
 
 (d3) Business Establishment Ephemeral Recordings Royalty Services. For the making of 
any number of eEphemeral rRecordings in the operation of a service pursuant to the limitation on 
exclusive rights specified by Business Establishment exemption contained in 17 U.S.C. 
114(d)(1)(C)(iv), a Licensee that is a Business Establishment Service shall pay a section 112(e) 
ephemeral recording royalty equal to ten percent (10%) of the such Licensee’s annual “gGross 
pProceeds” derived from the use in such service of the musical programs which that are 
attributable to copyrighted recordings. [Definition relocated and inserted] “Gross pProceeds” as 
used in paragraph (a)(3) of this section means all fees and payments, as used in § 261.3(d), 
including those made in kind, received from any source before, during or after the License term 
Period which that are derived from the use of copyrighted sound recordings pursuant to 17 
U.S.C. 112(e) for the sole purpose of facilitating a transmission to the public of a performance of 
a sound recording under the limitation on the exclusive rights specified in 17 U.S.C. 
114(d)(1)(cC)(iv). The attribution of gGross pProceeds to copyrighted recordings may be made 
on the basis of: 
 
 (i) For classical programs, the proportion that the playing time of copyrighted classical 
recordings bears to the total playing time of all classical recordings in the program, and 
 
 (ii) For all other programs, the proportion that the number of copyrighted recordings 
bears to the total number of all recordings in the program. 
 
2007 Settlement (BES I) 
Determination of Rates and Terms for Business Establishment Services, 73 Fed. Reg. 16,199, 
16,199-200 (Mar. 27, 2008). 
 
37 C.F.R. § 384.3(a) 
 
 (3a) Business Establishment Services Basic royalty rate. For the making of any number 
of Ephemeral Recordings in the operation of a service pursuant to the Business Establishment 
exemption contained in limitation on exclusive rights specified by 17 U.S.C. 114(d)(1)(C)(iv), a 
Licensee that is a Business Establishment Service shall pay 10% of such Licensee’s “Gross 
Proceeds” derived from the use in such service of musical programs that are attributable to 
copyrighted recordings. “Gross Proceeds” as used in paragraph (a)(3) of this section means all 
fees and payments, including those made in kind, received from any source before, during or 
after the License Period that are derived from the use of copyrighted sound recordings during the 
License Period pursuant to 17 U.S.C. 112(e) for the sole purpose of facilitating a transmission to 
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the public of a performance of a sound recording under the limitation on exclusive rights 
specified in 17 U.S.C. 114(d)(1)(C)(iv). The attribution of Gross Proceeds to copyrighted 
recordings may be made on the basis of:  
 
 (i1) For classical programs, the proportion that the playing time of copyrighted classical 
recordings bears to the total playing time of all classical recordings in the program, and  
 
 (ii2) For all other programs, the proportion that the number of copyrighted recordings 
bears to the total number of all recordings in the program. 
 
 
2012 Settlement (BES II) 
Determination of Rates and Terms for Business Establishment Services, 78 Fed. Reg. 66,276, 
66,277 (Nov. 5, 2013) 
 
37 C.F.R. § 384.3(a) 
 
 (a) Basic royalty rate. For the making of any number of Ephemeral Recordings in the 
operation of a service pursuant to the limitation on exclusive rights specified by 17 U.S.C. 
114(d)(1)(C)(iv) Business Establishment Service, a Licensee shall pay 10% 12.5% of such 
Licensee’s “Gross Proceeds” derived from the use in such service of musical programs that are 
attributable to copyrighted recordings. “Gross Proceeds” as used in this section means all fees 
and payments, including those made in kind, received from any source before, during or after the 
License Period that are derived from the use of copyrighted sound recordings during the License 
Period pursuant to 17 U.S.C. 112(e) for the sole purpose of facilitating a transmission to the 
public of a performance of a sound recording under the limitation on exclusive rights specified in 
17 U.S.C. 114(d)(1)(C)(iv). The attribution of Gross Proceeds to copyrighted recordings may be 
made on the basis of:  
 
 (1) For classical programs, the proportion that the playing time of copyrighted classical 
recordings bears to the total playing time of all classical recordings in the program, and  
 
 (2) For all other programs, the proportion that the number of copyrighted recordings 
bears to the total number of all recordings in the program. 
 
2018 Settlement (BES III) 
Determination of Royalty Rates and Terms for Making Ephemeral Copies of Sound Recordings 
for Transmission to Business Establishments (Business Establishments III), 83 Fed. Reg. 60,362, 
60,363 (Nov. 26, 2018) 
 
37 C.F.R. § 384.3(a) 
 
 (a) Basic royalty rate. (1) For the making of any number of Ephemeral Recordings in the 
operation of a Business Establishment Service, a Licensee shall pay 12.5% a royalty equal to the 
following percentages of such Licensee’s “Gross Proceeds” derived from the use in such service 
of musical programs that are attributable to copyrighted recordings:  
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[Table inserted] 

Year Rate
2019 12.5
2020 12.75
2021 13.0
2022 13.25
2023 13.5

 
 (2) “Gross Proceeds” as used in this section means all fees and payments, including those 
made in kind, received from any source before, during or after the License Period that are 
derived from the use of copyrighted sound recordings during the License Period pursuant to 17 
U.S.C. 112(e) for the sole purpose of facilitating a transmission to the public of a performance of 
a sound recording under the limitation on exclusive rights specified in 17 U.S.C. 
114(d)(1)(C)(iv). The attribution of Gross Proceeds to copyrighted recordings may be made on 
the basis of:  
 
 (1i) For classical programs, the proportion that the playing time of copyrighted classical 
recordings bears to the total playing time of all classical recordings in the program; and  
 
 (2ii) For all other programs, the proportion that the number of copyrighted recordings 
bears to the total number of all recordings in the program. 
 
2019 MMA Amendment 
Copyright Royalty Board Regulations Regarding Procedures for Determination and Allocation of 
Assessment to Fund Mechanical Licensing Collective and Other Amendments Required by the 
Hatch-Goodlatte Music Modernization Act, 84 Fed. Reg. 32,296, 32,313 (July 8, 2019) 
 
37 C.F.R. § 384.3(a) 
 
 (a) Basic royalty rate. (1) For the making of any number of Ephemeral Recordings in the 
operation of a Business Establishment Service, a Licensee shall pay a royalty equal to the 
following percentages of such Licensee’s “Gross Proceeds” derived from the use in such service 
of musical programs that are attributable to copyrighted recordings subject to protection under 
title 17, United States Code:  
 

Year Rate
2019 12.5
2020 12.75
2021 13.0
2022 13.25
2023 13.5

 
 (2) “Gross Proceeds” as used in this section means all fees and payments, including those 
made in kind, received from any source before, during or after the License Period that are 
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derived from the use of copyrighted sound recordings subject to protection under title 17, United 
States Code during the License Period pursuant to 17 U.S.C. 112(e) for the sole purpose of 
facilitating a transmission to the public of a performance of a sound recording under the 
limitation on exclusive rights specified in 17 U.S.C. 114(d)(1)(C)(iv). The attribution of Gross 
Proceeds to copyrighted recordings subject to protection under title 17, United States Code may 
be made on the basis of:  
 
 (1i) For classical programs, the proportion that the playing time of copyrighted classical 
recordings subject to protection under title 17, United States Code bears to the total playing time 
of all classical recordings in the program; and  
 
 (2ii) For all other programs, the proportion that the number of copyrighted recordings 
subject to protection under title 17, United States Code bears to the total number of all recordings 
subject to protection under title 17, United States Code in the program. 
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Proof of Delivery

 I hereby certify that on Friday, May 06, 2022, I provided a true and correct copy of the

Declaration of Mary Marshall and Exhibits to SoundExchange's Opening Legal Brief Concerning

the Meaning of 37 C.F.R. § 384.3(a) to the following:

 Music Reports, Inc., represented by William Colitre, served via Email

 Music Choice, represented by Margaret L. Wheeler-Frothingham, served via E-Service at

mwheelerfrothingham@mayerbrown.com

 Clear Channel Communications, Inc., represented by Bruce Joseph, served via Email

 Muzak LLC, represented by Gary R Greenstein, served via E-Service at

ggreenstein@wsgr.com

 Sirius XM Radio, Inc., represented by Todd Larson, served via Email

 Pandora Media, Inc., represented by Milton E. Olin, Jr., served via Email

 DMX, Inc., represented by Gary R Greenstein, served via E-Service at

ggreenstein@wsgr.com

 Signed: /s/ Mary Marshall
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